
Gustavo De La Torre v. California Horse 
Racing Board, et al. , BS 154412 

Tentative decision on petition for writ of 
mandate: granted 

Petitioner Gustavo De La Torre ("De La Torre") seeks a writ of mandate compelljng 
Respondent California Horse Racing Board ("CHRB" or the "Board") to discharge its mandatory 
duty to require Respondent Los Alamitos Quarter Horse Racing Association ("LARC") to rescind 
its house rule banning clenbuterol. 

The court has read and considered the moving papers, oppositions, and replies, and renders 
the following tentative decision. 

A. Statement of the Case 
Petitioner De La Torre commenced this proceeding on April 2, 2015. The operative 

pleading is the First Amended Petition ("F AP") filed on July 21 , 2015 . The F AP alleges in 
pertinent part as follows. 

Petitioner is licensed by Respondent CHRB as a horse owner. Petitioner has used his 
CHRB license to engage in the horse racing industry throughout California and Los Angeles 
County. He races primarily at Los Alamitos Racetrack. The Los Alamitos Racetrack and its 
managing association, Respondent LARC, are each licensees of the CHRB and come under its 
jurisdiction. 

On December 17, 2014, the CHRB approved a license application from LARC for a race 
meet beginning December 26, 2014 and ending December 21, 2015 . As part of that licensing 
approval, CHRB also approved the imposition of a "house rule" prepared solely by LARC and 
imposed on all licensees wishing to race at the Los Alamitos Racetrack during the race meeting. 

The house rule serves, among other things, to disqualify any trainer's horse which tests 
positive for any amount of authorized medications clenbuterol and albuterol through hair follicle 
testing. The house rule conflicts directly with CHRB Regulations which allow the use of 
clenbuterol and albuterol for therapeutic purposes. It also conflicts with CHRB regulations in that 
it attempts to penalize licensees based on hair testing, a test which does not trigger an enforcement 
action under CHRB Rules. 

The house rule conflicts with several CHRB Rules including 1402, 1436, 1437, 1580, 1844 
and 2045. The CHRB noted in Rule 1844 that clenbuterol and albuterol used appropriately can 
safeguard the health of the horse and therefore has authorized rather than banned their use. 
Respondent CHRB has failed to discharge its mandatory public duty in enforcing CHRB Rules 
1402, 1437 and 2045 which would have prohibited the imposition of the house rule. 

CHRB committed a prejudicial abuse of discretion in that it failed to proceed in the manner 
required by law in that Business and Professions ("B&P") Code section 19440 and the above
referenced regulations each require the rescission of a house rule which seeks to occupy the same 
legal space as a state agency regulation or public Jaw. The petition is a challenge to Respondent 
CHRB's decision to approve and allow implementation of the house rule as part of LARC' s 
licensing. LARC has failed , as a licensee of the CHRB, to comply with CHRB Rules 1436 and 
1437 which mandates that all licensees shall follow, obey, and enforce the rules. 

On March 30, 2015, LARC disqualified Petitioner's horse "Runaway Fire" from 



participating in a $I 75 ,000 Derby for which it was otherwise eligible because of unauthorized, 
illegal hair testing of the horse. The horse returned negative blood and urine tests after each of its 
races. The race is restricted to three year old horses and occurred on April 4, 20 I 5. Petitioner lost 
this racing opportunity as a result of the house rule and CHRB's failure to intervene and enforce 
its Rules against LARC. 

B. Standard of Review 
"A writ of mandate may be issued by any court to any inferior tribunal, corporation, board, 

or person, to compel the performance of an act which the law specia~ly enjoins, as a duty resulting 
from an office, trust, or station, or to compel the admission of a party to the use and enjoyment of 
a right or office to which the party is entitled, and from which the party is unlawfully precluded 
by such inferior tribunal , corporation, board, or person." CCP § 1085(a). 

A traditional writ of mandate under CCP section 1085 is the method of compelling the 
performance of a legal, ministerial duty. Pomona Police Officers' Assn. v. City of Pomona, (1997) 
58 Cal.App.4th 578, 583-84. Generally, mandamus will lie when (I) there is no plain, speedy, and 
adequate alternative remedy, (2) the respondent has a duty to perform, and (3) the petitioner has a 
clear and beneficial right to performance. Id. at 584 (internal citations omitted). Whether a statute 
imposes a ministerial duty for which mandamus is available, or a mere obligation to perform a 
discretionary function, is a question of statutory interpretation. AIDS Healthcare Foundation v. 
Los Angeles County Dept. of Public Health, (2011) 197 Cal.App.4th 693 , 701. 

A ministerial act is one that is performed by a public officer "without regard to his or her 
own judgment or opinion concerning the propriety of such act." Ellena v. Department of 
Insurance, (2014) 230 Cal.App.4th 198, 205. It is "essentially automatic based on whether certain 
fixed standards and objective measures have been met." Sustainability of Parks, Recycling & 
Wildlife Legal Defense Fund v. County of Solano Dept. of Resource Mgmt., (2008) 167 
Cal.App.4th 1350, 1359. 

Where a duty is not ministerial and the agency has discretion, mandamus relief is 
unavai lable unless the petitioner can demonstrate an abuse of that discretion. Mandamus will not 
lie to compel the exercise of a public agency's discretion in a particular manner. American 
Federation of State, County and Municipal Employees v. Metropolitan Water District of Southern 
California, (2005) I 26 Cal.App.4th 24 7, 261. It is available to compel an agency to exercise 
discretion where it has not done so (Los Angeles County Employees Assn. v. County of Los 
Angeles, (1973) 33 Cal.App.3d 1, 8), and to correct an abuse of discretion actually exercised. 
Manjares v. Newton, (1966) 64 Cal.2d 365, 370-71. In making this determination, the court may 
not substitute its judgment for that of the agency, whose decision must be upheld if reasonable 
minds may disagree as to its wisdom. Id. at 371. An agency decision is an abuse of discretion 
only if it is "arbitrary, capricious, entirely lacking in evidentiary support, unlawful, or procedurally 
unfair." Kahn v. Los Angeles City Employees' Retirement System, (2010) 187 Cal.App.4th 98, 
I 06. A writ will lie where the agency's discretion can be exercised only in one way. Hurtado v. 
Superior Court, (1974) 11 Cal.3d 574, 579. 

No administrative record is required for traditional mandamus to compel performance of a 
ministerial duty or as an abuse of discretion. 
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C. Governing Law1 

1. The CHRB's Authority 
B&P Code section 19400-705 is known as California's "Horse Racing Law". The CHRB 

has jurisdiction over, and supervision of, horse racing meets where wagering on results is 
conducted (hereinafter, "horse racing"), and over all persons or things having to do with the 
operation of such meetings. B&P Code § 19420. The CHRB has "all powers necessary and proper 
to enable it to carry out fully and effectually" the Horse Racing Law. The " [r]esponsibilities of 
the board shall include, but not be limited to .. . administration and enforcement of all laws, rules, 
and regulations affecting horse racing." B&P Code§ 19440. The CHRB is authorized to prescribe 
rules, regulations and conditions under which all horse racing shall be conducted in the State. B&P 
Code § 19562. 

CHRB Rule2 1402 (Controlling Authority) provides in pertinent part that: 

The laws, rules and orders of the Board supersede the conditions of a race meeting 
and govern thoroughbred, harness, quarter horse, appaloosa, Arabian, paint and 
mule racing. The stewards may enforce rules or conditions set forth by breed 
registry organization if such rules or conditions are not inconsistent with rules of 
the Board. 

2. Local Authority 
Rule 1436 (Duty of Licensed Association) provides that each association ''. .. shall observe 

and enforce the [CHRB] rules." 

Rule 1437 (Conditions of a Race Meeting) provides: 

"The association may impose conditions for its race meeting as it may deem 
necessary, provided, however, that such conditions may not conflict with the rules, 
regulations and orders of the Board, that such conditions are published in the 
condition book or otherwise made available to all licensees participating in its race 
meeting, that such conditions are posted on the association bulletin board, and a 

1 Petitioner asks the court to judicially notice 16 exhibits. The CHRB Rules (Exs. 1-9), a 
June 7, 2012 CHRB memorandum (Ex. 13), two out-of-state published decisions (Exs. 14-15) and 
a Kentucky Attorney General opinion (Ex. 16) are judicially noticed. Evid. Code §452(b ), ( c ), ( d). 
The partial transcripts of CHRB committees (Exs. 10-11) are not official records and the request 
is denied. (However, they are attached without objection as evidence to LARC's opposition and 
have been considered.) 

The CHRB asks the court to judicially notice a California Office of Administrative Law 
("OAL") emergency action. The request is granted. Evid . Code §452(c). 

In a second request, Petitioner asks the court to judicially notice another CHRB rule and 
an OAL determination concerning an underground regulation. The request is granted. Evid. Code 
§452(c). 

2 Hereinafter, the CHRB Rules shall be sometimes referred to as the "Rules" . 
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copy of the conditions filed with the Board. The association may also impose 
requirements, qualifications or requisites for its race meeting as it may deem 
appropriate." 

Rule 1870 (Conditions of Meeting Binding upon Licensees) provides: 

"The Board .... provides that all associations, officials, horsemen, owners, trainers . 
. . , who have accepted directly or indirectly, with reasonable advance notice, the 
conditions under which said association engages and plans to conduct such race 
meeting, shall be bound thereby." 

Rule 2040 (Horsemen's Organizations for Owners and Trainers) provides: 

"The Board recognizes the need for horse owners and trainers to negotiate and to 
covenant with racing associations regarding the conditions of each race meeting, .. . 
and other matters relating to the welfare, benefits and prerogatives of the parties to 
the agreement." 

Rule 2045 (Prohibited Provisions of Horsemen's Agreements) provides: 

"No agreement between the [racing] association and the horseman shall 
include provisions that conflict with the Horse Racing Law, the rules of the 
[CHRB] , or usurp the authority of the [CHRB] .... [including] provisions which 
may serve to exclude participation at the meeting by any individual holding a valid 
CHRB license." Rule 2045 (Pet. Reply RJN Ex. 1). 

3. Testing 
B&P Code section 19577 provides for blood or urine testing of racing horses: 

(a) (1) Any blood or urine test sample required by the board to be taken from a 
horse that is entered in any race shall be divided or taken in duplicate, if there is 
sufficient sample available after the initial test sample has been taken. The initial 
test sample shall be referred to as the official test sample .... 

Rule 1843 (Medications, Drugs and Other Substances) provides: 

It shall be the intent of these rules to protect the integrity of horse racing, to guard 
the health of the horse, and to safeguard the interests of the public and the racing 
participants through the prohibition or control of ail drugs, medications and drug 
substances foreign to the horse. In this context: 

(a) No horse participating in a race shall carry in its body any drug substance or its 
metabolites or analogues, foreign to the horse except as hereinafter expressly 
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provided. 

Rule 1844 (Authorized Medication) provides: 

Consistent with the intent of these rules, drug substances and medications 
authorized by the Board for use may be administered to safeguard the health of the 
horse entered to race provided that: 

(e) Official urine test samples may contain one of the following drug substances, 
their metabolites and analogs, in an amount that does not exceed the specified 
levels: 
(3) Albuterol; 1 nanograms per milliliter 
(6) Clenbuterol; 140 picograms per milliliter 
(g) Official blood test samples shah not contain any of the drug substances or their 
metabolites or analogs listed in subsection ( e) (1)(12). 

Rule 1858 (Test Sample Required) provides: 

Blood and urine samples shah be taken daily from the winner of every race ... Every 
horse within the inclosure or entered in any race is subject to testing and no owner, 
trainer, or other person having the care of a horse shall refuse to submit it for testing 
when directed by the Equine Medical Director, the stewards, or the official 
veterinarian. 

A finding by the stewards that an official test sample from a horse participating in any race 
contained a prohibited drug substance shall require disqualification of that horse from the race in 
which it participated. Rule 1859.5. 

D. Statement of Facts3 

1. Clenbuterol 
"Doping" in horses is defined as the application of drugs for better performance, and it is 

illegal in most countries and the State of California. Pet. Ex., pp. 28, 36; Rule 1843. In recent 
years, the growth and development of some horses has been accelerated by the use of anabolic 
drugs. Pet. Ex. , p.28. Random tests for illegal drug application often do not yield positive results 
because treatment is discontinued early enough to avoid urine and blood detection. Id. In 2008, 
the CHRB adopted a regulation that banned the use of anabolic steroids in horse racing. Arthur 
Deel. ~3; Rule 1844. As a result of that ban, the use of alternative drugs that have steroid-like side 
effects became rampant. Id. 

Clenbuterol is a bronchodilator that has been approved for use for horses affected with 
airway obstruction. Arthur Deel. ~4. Clenbuterol is a beta-2 agonist and has a muscle building 
effect that mimics anabolic steroids. Id. Although not its intended therapeutic purpose, at high 

3 The court has ruled on Petitioner's evidentiary objections, interlineating the original 
evidence where an objection was sustained. The vast majority of objections were overruled. 
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doses clenbuterol increases muscle mass. Id. Quarter horses engage in sprint racing, and thus, the 
preferred body type is a well-muscled horse. Arthur Deel. iJ5 . Clenbuterol abuse occurs when the 
drug is not used for its intended purpose, and instead is used as a replacement for banned anabolic 
steroids. Arthur Deel. iJ6. Urine and blood tests are not effective for testing long-term use of 
clenbuterol because it cannot be detected in horse urine later than fourteen to seventeen days after 
withdrawal, and is undetectable in blood between four and seven days after its last application. 
Arthur Deel. iJ7 ; Pet. Exs., p.28. 

2. Clenbuterol Abuse at Los Alamitos 
In 2010, representatives from Los Alamitos Racetrack (hereinafter, "LARC") and the 

Pacific Coast Quarter Horse Racing Association ("PCQHRA") began expressing concerns to the 
CHRB about what they perceived as unfair racing at LARC. Arthur Deel. iJ8 . In response to these 
concerns, the CHRB conducted testing at LARC for their 2010 signature end of season races. 
Arthur Deel. iJ9. A total of 72 blood samples were obtained and tested. Id. Of these samples, 
every sample contained detectable levels of clenbuterol in the horse's blood. Id. As clenbuterol 
can be detected in blood for no more than four to seven days, the CHRB' s testing indicated that 
all of the tested horses had recently been administered clenbuterol. Id. 

3. CHRB Action Regarding Clenbuterol 
In July 2011 , the CHRB implemented Rule 1844.1, which allowed the CHRB to 

temporarily suspend the authorized administration to a horse entered to a race of any drug, 
substance or medication. Arthur Deel. iJl 0. In October 2011, pursuant to Rule 1844.1 , the CHRB 
approved a joint request by LARC and the PCQHRA to restrict the use of clenbuterol at LARC by 
prohibiting for one year its presence at any level in test samples collected from horses that race. 
Arthur Deel. iJ 11. In July 2012, pursuant to Rule 1844 .1, the CHRB suspended the authorized 
threshold level of clenbuterol for all breeds at all tracks in California. Arthur Deel. iJl 2. In 2012, 
the CHRB conducted testing at LARC and found that no horses tested positive for clenbuterol. 
Arthur Deel. iJl 3. 

In the fiscal year 2013-14, clenbuterol abuse began to surface again at LARC and the 
CHRB ' s testing revealed thirteen violations. Arthur Deel. iJ14. On February 28, 2014, in response 
to the rise of unlawful clenbuterol use at LARC, the CHRB implemented and enforced the 
provisions of a Memorandum drafted by the CHRB' s Equine Medical Director, Dr. Rick Arthur, 
entitled "Instructions Pursuant to Rule 1855, Medication Procedures and Related Instructions." 
Arthur Deel. iJl 5, CHRB Exs., pp. 6-7. The Memorandum described procedures for how and when 
quarter horses should be placed on the Veterinarian's List after clenbuterol is prescribed to or 
detected in a horse, as well as the procedure for removing a horse from the list once it tests clear 
of clenbuterol. Id. In September 2014, Rule 1844 was amended to reduce the threshold for 
clenbuterol from 5 nanograms per milliliter to 140 picograms per milliliter in urine. Arthur Deel. 
iJ16. There were no clenbuterol violations in the fiscal year 2014-15. Arthur Deel. iJ18. 

On July 14, 2015 , the CHRB found that an emergency existed requiring the implementation 
of emergency regulations pursuant to Government ("Govt.") Code section 11346.1 (a)(2). Arthur 
Deel. iJ19; CHRB Exs., pp. 8-11 . The broad objective of the emergency regulations was to protect 
quarter horses from the unregulated and potentially harmful administration of clenbuterol, as well 
as to protect the wagering public from unfair advantages gained by trainers and owners who 
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illegitimately enhance the performance of their horses using clenbuterol. Id. The anticipated 
benefit of these regulations was that quarter horses receiving clenbuterol would not be permitted 
to race in California, protecting both the horse from potential injury and the public from negative 
perceptions of horse racing. CHRB Exs., p.10. 

The emergency regulations de-authorized any detectable level of clenbuterol in a quarter 
horse ' s official urine test sample. Arthur Deel. ~19 ; CHRB Exs., pp. 8-11. The emergency 
regulations also required that any quarter horse that is prescribed or otherwise tests positive for 
clenbuterol in a blood, urine, or other official test sample, be placed on the Veterinarian ' s List until 
clenbuterol is no longer detected in the horse ' s blood or urine by an official test sample. Id. 
Finally, the emergency regulations required veterinarians to report all clenbuterol prescriptions for 
quarter horses, and trainers to report all clenbuterol administration to quarter horses. Id. On July 
31 , 2015, the emergency regulations became effective and were set to expire on January 28, 2016. 
Arthur Deel. ~20 . On January 26, 2016, the OAL re-adopted the emergency regulations, which 
will expire on April 25 , 2016. Arthur Deel. ~20; CHRB Exs., p.27. 

In addition to the emergency regulations, the CHRB proposed to permanently amend Rule 
1844, to revise subsection l 844(e) to remove clenbuterol from the list of drug substances that may 
be detected in an official urine test sample in quarter horses. Arthur Deel. ~21; CHRB Exs., pp. 
37-55. The CHRB also proposed to permanently add Rule 1866.1 to require that a quarter horse 
that is prescribed or otherwise tests positive for clenbuterol in an official test sample to be placed 
on the Veterinarian' s List until clenbuterol is no longer detected by an official test sample. Id. A 
public hearing on the proposed amendments is scheduled for February 25 , 2016. Resp. Exs., p.37. 

4. LARC Action Regarding Clenbuterol 
In addition to the actions taken by the CHRB to combat clenbuterol abuse, in May 2014 

LARC, with PCQHRA support, established internal policies concerning clenbuterol use in quarter 
horses at the race track by banning the use of clenbuterol and using hair testing to enforce the ban. 
Allred Deel. ~3. In furtherance of this rule, all trainers were required to sign the Acknowledgement 
of Conditions which specifically identified clenbuterol as a zero tolerance drug, specified that hair 
testing by the CHRB or LARC could be required at any time, and provided that all races are 
governed by conditions published by the track. Allred Deel. ~4. 

On January 8, 2015, Mario Loza ("Loza"), Runaway Fire' s trainer, executed the 
Acknowledgment of Conditions for the Stabling of Horses at Los Alamitos Race Course 
("Acknowledgement of Conditions"). Allred Deel. ~6; CHRB Exs., pp. 1-5. The 
Acknowledgment of Conditions outlines the obligations of a trainer in connection with the use of 
space at Los Alamitos Racetrack for race meets at Los Alamitos Racetrack. CHRB Exs., pp. 1-5. 
Paragraph 9 of the Acknowledgment of Conditions expressly provides, "There will be a zero 
tolerance for clenbuterol. . . " and that " [ u ]rine, blood, and/or hair testing either by CHRB or Track 
may be required at any time." Resp. Ex. at p.3. Paragraph 10 of the Acknowledgment of 
Conditions expressly provides: "All race and eligibility for races shall be governed by conditions 
published by the Track, and by the CHRB if appropriate." Id. 

In mid-November 2014, LARC published a document providing conditions for horses 
nominated for 2015 and 2016 futurities. Allred Deel. ~5; Resp. Ex. at p.135 . These conditions 
provided: 
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Important information for owners and trainers with horses nominated for 2015 and 
2016 futurities and derbies at Los Alamitos Race Course: 

1. The trials for futurities , derbies, and other races with the time trials will be 
conducted in the usual manner with post race testing by the California Horse Racing 
Board. All qualifiers (top ten) will also be blood and hair tested within 24 hours 
after the trials . At the discretion of LARC several other horses may be tested (i.e. 
qualifiers 11-15.) Testing will be done by the UC Davis Equine Analytical 
Chemistry Laboratory. Horses with positive tests for "zero tolerance" drugs, 
including, but not limited to Clenbuterol, Albuterol, Zilpaterol, and Ractopamine, 
will receive a "non time" and will not participate in the final event. 

2. For "Invitational" States (i .e. Champion of Champions, Robert Boniface LARC 
Championship etc.) pre race hair and blood testing will be done about 14 days prior 
to the race by LARC utilizing the UC Davis Equine Analytical Chemistry 
Laboratory. 

We are confident that these measures will insure the integrity of the major stakes at 
Los Alamitos. We are doing our utmost to insure a level playing field for all of our 
good horsemen. 

5. CHRB Approval of the House Rule 
On December 17, 2014, a CHRB committee held a public meeting open to public comment. 

At the meeting, the committee considered whether LARC' s decision to ban clenbuterol in horses 
conflicted with the CHRB rule, which (at the time) allowed a threshold amount, and the 
permissibility of hair testing imposed by LARC to enforce the ban. CHRB Exs., pp.56-103. 

Edward Allred ("Allred") is the owner and Chairman of LARC. Pet. Ex., pp. I 0-11. He 
is an active participant, owner, and breeder of horses competing at LARC races and was the owner 
and/or breeder of horses that competed in the 2015 $175 ,000 El Primera Del Ano Derby ("Derby") 
and the qualifying races for the Derby. He was the breeder of the winner of the Derby. Pet. Exs ., 
p. 27; Vienna Deel. ~14. At the committee meeting, Allred testified about the impact of clenbuterol 
on horses at Los Alamitos Racetrack. Resp. Ex. at pp. 61-64; Pet. Ex. at p.3. He explained that 
trainers know how to withdraw from clenbuterol in time to beat a post-race blood test, and thus, 
the necessity of hair testing to enforce LARC's rule banning clenbuterol. Id. Allred stated that he 
would not submit his application for the 2015 LARC race meeting if he could not implement a 
house rule that excluded horses from participation based upon such a hair-follicle test. Pet. Exs., 
p. 4. Allred further stated that the house rule would involve hair analysis for albuterol, clenbuterol, 
Ractopamine, and Zilpaterol. Pet. Exs., p.7. 

Allred emphasized that LARC could not take action on anyone' s license for a clenbuterol 
vio lation, acknowledging that is the CHRB's job. CHRB Ex., p. 86. Rather, if a horse tests 
positive for clenbuterol based on a failed hair test, that horse simply will not be permitted to race 
at high stakes races at LARC. Id. Arthur testified about the effects of clenbuterol on horses 
because of its anabolic (steroid-like) effects. CHRB Exs., pp. 64-67. 

Counsel for Petitioner raised concerns that LARC could not impose private rules that 
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conflicted with CHRB rules. CHRB Exs., pp. 69-75, 79, 82-83. Dan Schiffer testified on behalf 
of the PCQHRA, representing that its members determined the house rule is in the best interest of 
the horsemen and racing at LARC. CHRB Exs., p. 100. 

On December 18, 2014, the Board considered the LARC house rule. CHRB Exs. , pp. 119-
133. The CHRB committee reported its support for approval of the LARC house rule. Pet. Exs. , 
p.14. The Board determined that the house rule was permissible because it did not contradict the 
CHRB Rules, and furthered their intent. CHRB Exs., pp. 120, 123-24; Pet. Exs. , p. 12. The Board 
indicated that acceptance of the LARC house rule did not mean that the CHRB was giving "carte 
blanche" to any association or track seeking to impose any house rule they wish. CHRB Exs., p. 
121. The Board acknowledged that violation of the house rule did not necessarily mean that a 
violator would be sanctioned by the CHRB. CHRB Exs. , p.125. Rather, any penalty would be 
between LARC and the trainer. CHRB Exs., p.126. 

The American Quarter Horse Association ("AQHA") is the breed registry organization for 
quarter horse racing in the United States. Blodgett Deel. if2. A "quarter horse" is any horse that 
meets the requirements of and is registered by the AQHA. B&P Code §19413.5. As of January 
2016, in an effort to further the safety and welfare of quarter horses, horsemen and the industry, 
and to assure fairness of competition, the AQHA began implementing hair testing to enforce its 
strict clenbuterol rules for its Racing Challenge program, beginning with the Regional qualifying 
races and all Championship races. Blodgett Deel. iii! 9-10. The AQHA strongly supports the hair 
testing protocol put into place at Los Alamitos Racetrack to combat clenbuterol abuse. Blodgett 
Deel. if12. 

6. Application of House Rule to Petitioner 
Petitioner is an owner of quarter horses and licensed in that capacity by the CHRB. De La 

Torre Deel. iii! 2-3. He was a regular participant in quarter horse racing conducted by LARC. De 
La Torre Deel. if3. The horse "Runaway Fire" was partially owned and raced by World Champion 
Racing Stables, LLC which is Petitioner' s registered stable name. De La Torre Deel. iii! 4, 7. 

On March 15, 2015 , Runaway Fire competed in a 400-yard derby trial in which he finished 
third. De La Torre Deel. if8; Allred Deel. if7. The time Runaway Fire achieved in the derby trial 
qualified him to participate in the Derby which was to be run on April 4, 2015. De La Torre Deel. 
iii! 8-9. Allred also was the owner or breeder of one or more horses qualified for the race. Pet. Ex. 
at p.27; Vienna Deel. if14. 

Following the trial, pursuant to the Acknowledgement of Conditions signed by Runaway 
Fire's trainer, Loza, LARC ordered hair and blood samples to be taken from the horses with the 
12 fastest times. Allred Deel. if8; CHRB Exs. , pp.1-4. Loza did not give permission for the 
removal of hair samples and did not witness the sampling. Loza Deel. if13. Runaway Fire was 
the only horse of the 12 that tested positive for clenbuterol via hair sample. Allred Deel. if9. After 
testing positive, Runaway Fire received a "non time" and was not permitted to participate in the 
final. Allred Deel. if 10. There was no report that official CHRB blood or urine samples taken 
from Runaway Fire following the running of the qualifying derby trial contained clenbuterol. Loza 
Deel. ~ 14. 

On March 30, 2015, Petitioner' s counsel sent an email to CHRB Chairman Charles Winner 
requesting that the CHRB intervene in this matter because of the illegality of the house rule, order 
Allred to cease his interference with the rights of other CHRB licensees and to reinstate the results 
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of the derby trial. Pet. Exs .. pp. 22-25; Vienna Deel. ~5. On March 30, 2015 , CHRB Chairman 
Winner refused the request and advised that the courts were the appropriate jurisdiction for this 
matter. Pet. Exs., p.26; Vienna Deel. ~6. 

On April, 1, 2015 , the entry of Runaway Fire into the Derby was refused by LARC Racing 
Secretary Ron Church. Loza Deel. ~ 11. 

E. Analysis 
Petitioner argues that the LARC house rule is an impermissible delegation of the CHRB' s 

authority to regulate horse races in California. In the alternative, Petitioner contends that the 
LARC house rule is improper because it conflicts with the CHRB Rules and does not further their 
intent. 

1. Mootness 
On July 31 , 2015 , the CHRB adopted an emergency regulation pursuant to Govt. Code 

sections 11346.1 and 11349.6 amending Rule 1844 (Authorized Medication) to prohibit any 
detectable level of clenbuterol in a quarter horse ' s official urine test sample: 

"Consistent with the intent of these rules, drug substances and medications 
authorized by the Board for use may be administered to safeguard the health of the 
horse entered to the race provided that: (e) Official urine test samples may contain 
one of the following drug substances, their metabolites and analogs, in an amount 
that does not exceed the specified levels: (6) clenbuterol; 140 picograms per 
milliliter, except in quarter horses the amount of clenbuterol cannot exceed 0 
picograms per milliliter." CHRB Exs., pp. 27, 29-31. 

A second emergency regulation, Rule 1866.1 , required that a quarter horse prescribed or 
otherwise testing positive for clenbuterol in a blood, urine or other official test sample must be 
placed on the Veterinarian' s List until clenbuterol is no longer detected in the horse ' s blood or 
urine by an official test sample. Veterinarians also must report all clenbuterol prescriptions for 
quarter horses, and trainers must report all clenbuterol administrations to quarter horses. CHRB 
Exs. , pp. 33-34. The CHRB initiated a separate rulemaking action to make both emergency 
regulations permanent through rulemaking in compliance with Govt. Code section 11346.1 ( e ). 
CHRB Exs., pp. 37-55. 

The CHRB contends that the F AP is moot because the CHRB now temporarily prohibits 
any detectable level of clenbuterol in an official urine sample and a pending rulemaking action 
would make the emergency regulations permanent. Thus, according to the CHRB, any potential 
conflict between the LARC house rule and the CHRB Rules has been resolved. CHRB Opp. at 9-
10. 

As Petitioner points out (Reply at 6-8), the emergency regulations say nothing about 
albuterol, which is banned by LARC' s house rule. Additionally, the house rule uses a hair-follicle 
test, not the blood or urine test authorized under the CHRB rules. Clenbuterol remains in the hair 
follicle for up to 360 days, while it is undetectable in urine after 30 days. Thus, a horse that tests 
negative for clenbuterol using a urine test may still test positive for clenbuterol using a hair test. 
The potential conflict between the LARC house rule and the CHRB rules still exist because even 
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under the emergency regulations, a horse could be qualified under the CHRB rules and disqualified 
under the LARC house rule. The F AP is not moot. 

2. Improper Delegation 
The CHRB considered the LARC house rule over the course of two days in December 

2014. CHRB Exs. , pp. 56-134. The CHRB permitted the house rule because the lower medication 
limit furthered the intent of the CHRB' s rules. CHRB Exs. , p. 121. 

At the December 17, 2014 CHRB committee meeting, LARC 's owner advocated: 

"DR. ALLRED: .. . the race course and our horsemen are both requesting that the 
lower limit of Clenbuterol be omitted and that zero tolerance would be the rule for 
quarter horses. I'm not sure it wouldn' t be a good idea for other horses as well , but 
we're not going to address that. ~The way the Clenbuterol is apparently utilized, 
nobody but a pretty inexperienced track person, trainer, would ever have a positive 
Clenbutcrol with blood. They use Clenbuterol over a long period of time .... it's a 
muscle building (drug), basically. And it's outlawed in human bodybuilding 
contests. It has been for many years. It's outlawed in baseball. It' s outlawed -- it 
isn't allowed anywhere .... We want it outlawed completely. We're told that 
probably six months would be a good rule of thumb, no guarantees, but six months 
of being off Clenbuterol will clear the system." LARC Opp. Ex. I, pp. 51-52. 

CHRB's Equine Medical Director, Dr. Arthur, stated: 

"I will say Clenbuterol does have a good medical use; but since we've restricted its 
use in the last year, veterinarians have told me that they don't missit that 
much .. . This is a major problem in quarter horse racing. There is no question that 
our current regulations do not address the problem that quarter horse racing has in 
California and elsewhere .... So long as [LARC] doesn't lower our standards, you 
know you can have-twice as much Clenbuterol as we allow, I don't see any problem 
with it. And it ' s something that is vitally needed in quarter horse racing ... .It is an 
issue that is really a major problem, and our regulations can't solve it." Id., pp. 54-
55. 

At the full CHRB meeting the next day, December 18, 2014, the CHRB considered 
LARC' s house rule: 

"[The house rule] seeks to bar any use of Clenbuterol in respect to quarter horse 
racing, even though we have a rule which permits for all breeds a certain limit on 
the amount of Clenbuterol that can be used .... The extent to which a house rule can 
be different than a rule of the CHRB. And I think that there was a conclusion that 
was reached, and that was that that house rule ought to go on. But there was not any 
real agreement as to exactly what the rationale was. So it think that I speak for 
myself, Commissioner Rosenberg and for Counsel Miller, that there is a - we ' re 
sympathetic to the position that if a house rule in no way contradicts the official 
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CHRB rule but, in fact, seems to implement it in a favorable way, then that ought 
to be accepted .... The question is when is, when is it inconsistent and when is it 
consistent or indeed helpful." LARC Ex. J, p. 38. 

The Board discussed whether the house rule furthers the intent of the CHRB Rule. Id., 
p.42. A Commissioner noted that the mere fact of a violation of the house rule would not subject 
the offender to CHRB sanctions. Id., p. 43. The Board 's counsel agreed that it does not enforce 
local house rules. Id ., p. 44. Dr. Arthur explained that the house rule "will give the Board and the 
quarter horse industry an opportunity to look at alternative ways to regulate .. . Clenbuterol in 
quarter horses. ifV ery likely it's going to involve regulations to include hair testing as part of our 
regulatory structure, but this gives us time to work through this issue." Id., p. 55. The Board 
approved a motion to permit the house rule. Id., pp. 53 , 55. 

Petitioner argues that the CHRB approval of the LARC house rule was an improper 
delegation of its authority. According to Petitioner, the Board is the only body that can adopt and 
implement rules on medication. See B&P Code § 19562. The CHRB may delegate its powers and 
duties only to stewards, and LARC is not an authorized steward. See B&P Code § l 9440(b ). A 
racing association may impose conditions for its racing as necessary, so long as they do not conflict 
with Board Rules. Rule 1437. CHRB Rules supersede the conditions of a race meeting. Rule 
1402. Mot. at 4-6. 

Petitioner further argues that the Board has in place a comprehensive framework for the 
collection, testing, and enforcement of rules concerning medications. The Horse Racing Law 
permits an official test sample of blood or urine, and a split of that sample if possible. B&P 
§ 19577. Clenbuterol and albeuterol are permissible in limited specified amounts . Rule 1844. A 
finding that an official test sample contains a prohibited substance requires disqualification of the 
horse from the race in which it participated. Rule 1859.5. Mot. at 4-6. 

Yet, argues Petitioner, the LARC house rule provides that the mere detection of any level 
of clenbuterol after hair follicle testing disqualifies the horse from running at LARC events. While 
clenbuterol cannot be detected in blood or urine after 30 days, it remains in hair and can be detected 
for up to 360 days. Pet. Ex., p. 28. The mere detection of clenbuterol in a hair sample does not 
mean that the horse raced under the drug's influence or had its performance enhanced; only a blood 
or urine test can do that. Indeed, a CHRB memorandum advises that a horse will not have a 
positive blood or urine test if clenbuterol usage is stopped 21 days before testing. Pet. Ex., p. 21. 
The LARC house rule essentially bans the use of clenbuterol and albuterol, unlike the CHRB Rule 
1844, and disqualifies horse that are in compliance with CHRB Rules . 

Moreover, CHRB rule 1859.5 requires a finding by CHRB stewards of a prohibited 
substance in an official test sample as a condition precedent to disqualification of a horse. A hair 
sample is not an official test sample. See B&P Code § 19577. Hair testing is not a basis for 
disqualification under the Rules. LARC's house rule provides none of the protections of an official 
test, including notice, clean and sterile collection equipment, chain of custody, and a split sample 
for the horse owner to test. Mot. at 7-8, 10. 

Petitioner finally argues that the CHRB improperly delegated to LARC the more restrictive 
testing for clenbuterol as a work around because compliance with the AP A would take at least a 
year. The CHRB openly viewed the house rule as a new regulation, but without the notice, public 
participation, hearing, and review by OAH that compliance with the AP A would involve. Mot. at 
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12-13 . Yet, CHRB cannot delegate rulemaking authority to private parties possessing a pecuniary 
interest in the formulation and application of the rule any more than the legislature can delegate 
absolute legislative discretion to an administrative agency. See State Board v. Thrift-D-Lux 
Cleaners, (1953) 40 Cal.2d 436, 448. Mot. at 12-13. 

There is some validity to Petitioner' s argument that CHRB has improperly delegated to 
LARC the authority to impose more restrictive conditions for clenbuterol while the Board goes 
through the APA process for a new permanent rule. However, as CHRB points out, Rule 1437 
permits a race association to impose additional conditions for participation in the race meeting so 
long as those conditions do not conflict with the Board's Rules, regulations, and orders. It would 
not be an improper delegation of CHRB' s duties for it to consider whether a proposed house rule 
conflicts with its Rules for medication testing and enforcement. The CHRB did just that on 
December 18, 2014. The best means of analyzing the issue, then, is whether LARC ' s house rule 
impermissibly conflicts with the CHRB' s Rules. 

3. Does the House Rule Conflict with the CHRB Rules? 
As discussed ante with respect to delegation, Petitioner contends that the LARC house rule 

conflicts with the CHRB Rules on clenbuterol because the house rule (1) requires hair follicle 
testing instead of the official testing of blood or urine; (2) disqualifies horses that would be 
qualified under the CHRB Rules; and (3) does not provide for any testing safeguards. 

By analogy, the law concerning the preemption of local ordinances applies to the 
relationship of the CHRB Rules and LARC's house rule. State law preempts any local ordinance 
or regulation that "duplicates, contradicts, or enters an area fully occupied by general law, either 
expressly or by legislative implication." Sherwin-Williams Co. v. City of Los Angeles, ("Sherwin
Williams") (1993) 4 Cal.4th 893 , 897. A regulation contradicts state law when it is inimical to or 
cannot be reconciled with state law. O'Connell v. City of Stockton, (2007) 41 Cal.4th 1061 , 1068. 
A contradiction does not exist when the state law provides a general concept and the local 
ordinance or regulation reasonably interprets or defines the general concept. County of Tulare v. 
Nunes, (2013) 215 Cal.App.4th 1188, 1202. Even if the state law and the ordinance apply to 
similar subject areas, there is no contradiction so long as the regulation "does not prohibit what 
the statute commands or command what it prohibits ." Sherwin-Williams, supra, 4 Cal.4th at 902. 
However, when a state law contains a specific provision, the regulation or ordinance may not 
contradict that provision in any way. Ex Parte Daniels, (1920) 183 Cal. 636, 641-48. 

The CHRB found that the LARC house rule is consistent with the intent of its Rules. In 
support of its finding, the CHRB now relies on the general rule that an agency ' s interpretation of 
its own regulations is entitled to great weight unless unauthorized or clearly erroneous. See 
Communities for a Better Environment v. State Water Resources Board, (2003) 109 Cal.App.4111 

1089, 1107. CHRB Opp. at 12. 
Although the Board' s interpretation is entitled to great weight, its interpretation of the 

intent of its Rules, particularly Rule 1844, is erroneous because CHRB Rules are not general, they 
are specific and may not be contradicted. Previously, Rule 1844 permits a limited amount of 
clenbuterol and albuterol as detectible in a horse' s blood or urine. It did not outright ban useage 
of those drugs, which have a medical purpose. Now Rule 1866. l more restrictively requires that 
a quarter horse prescribed or otherwise testing positive for clenbuterol in a blood, urine or other 
official test must be placed on the Veterinarian ' s List until clenbuterol is no longer detected in the 
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horse ' s blood or urine by an official test sample. However, Rule 1866. l still permits clenbuterol 
to be used upon prescription of a CHRB-licensed veterinarian so long as it does not show up in a 
quarter horse ' s blood or urine test. CHRB Exs. , p. 30. As Petitioner has demonstrated, this rule 
directly conflicts with the LARC house rule because a horse that has no clenbuterol in a blood or 
urine sample still wi ll have clenbuterol present in a hair sample. A horse ' s blood or urine will 
clear clenbuterol in no more than 21 days, but its hair will show clenbuterol for up to a year. 

LARC ' s more restrictive rule conflicts with CHRB's specific Rules. The house rule 
effectively bans the use of clenbuterol, as its owner admitted at the December 17, 2014 CHRB 
committee meeting. Yet, CHRB' s Rules permit the use of clenbuterol so long as it does not affect 
the quarter horse ' s race as demonstrated by a blood or urine test. Albuterol also is banned by the 
house rule, and yet the CHRB Rules 1866. l and 1844 still permit its limited use as reflected in 
blood or urine tests. 

The Board concluded, and its opposition argues, that LARC 's house rule is consistent with 
its Rules because it furthered their intent. CHRB Opp. at 11-12. But they do not. The intent of 
the Board's rules is to protect the integrity of horse racing, the health of the horse, and the interests 
of the public by controlling the use of drugs with racing horses. Rule 1843. The CHRB did so 
previously in Rule 1844 by permitting small amounts of clenbuterol and albuterol from a blood or 
urine test. The Board ' s emergency regulations further limit clenbuterol - but not albuterol - by 
effectively prohibiting its use without a prescription and within 21 days of a race. Thus, even now 
the Board' s intent is to permit some usage of both drugs. LARC' s house rule is inconsistent with 
that intent. 

The CHRB' s mistake in approving the house rule on December 18, 2014 lies in the fact 
that its commissioners accepted and relied upon the testimony that clenbuterol abuse was adversely 
affecting quarter horse racing, assumed that they would be moving forward with a more restrictive 
rule or outright ban of the drug, and felt the house rule was consistent with their assumption. It 
may have been, but it was not consistent with their existing Rule 1844. And the Board ' s 
assumption that it would be banning clenbuterol did not come to a complete fruition; emergency 
Rules 1866. l and 1844 as amended do not completely ban clenbuterol. Nor did the Board even 
address albuterol in its rulemaking. 

It is worth noting that in 2011 the CHRB concluded that any LARC house rule suspending 
the use of clenbuterol would be inconsistent with Rule 1402. Pet. Exs., p. 20. The CHRB 
opposition argues that the Board's earlier position is irrelevant in light of Rule 1866.1 , but this is 
not true because clenbuterol is not subject to an outright ban in the Board' s Rules. The 2011 
statement is an admission by the CHRB that any house rule regulating the amount of clenbuterol 
would be inconsistent with the Rules.4 

Apart from the permissible amounts of clenbuterol and albuterol, the LARC house rule 
provides for hair testing. CHRB notes that hair testing in horses is a well-developed technique to 
test for clenbuterol in horses. Arthur Deel. ~22. Rul 1859 provides for the taking of urine, blood, 

4 The CHRB relies on analogies to other statutory schemes in which a maximum is imposed 
- e.g., speed limits, BAC while driving, smoking in enclosed places - but permit more extensive 
local regulation. CHRB Opp. at 14. Petitioner properly rebuts these situations, which are not 
analogous because they involve different statutory schemes, less comprehensive regulation, or 
permit local regulation by ordinance. See Reply at 8-9. 

14 



or other official test samples, and contemplates other types of testing as permissible. CHRB Opp. 
at 12-13. Similarly, LARC argues that the CHRB rules do not prohibit the use of a hair follicle 
test, specifically allowing such a test for jockeys and drivers. LARC Opp. at 12-13, Ex. F, p.4. 
Neither Respondent responds to Petitioner's arguments regarding the lack of equivalence in the 
testing protocols of notice, split, and chain of custody. 

Neither the Horse Racing Law nor the Board's Rules permit hair testing of horses. B&P 
Code section l 9577(a)(l) provides only for blood or urine testing of racing horses with a split 
sample if feasible. The first sample shall be referred to as the official sample and the second as 
the split sample. CHRB Rule 1859 provides only for the taking of "urine, blood, or other official 
test samples ... " This Rule contemplates that forms of testing besides urine or blood may be 
permitted as official test samples. Thus, the Board may have the power to approve other forms of 
official sample testing. But CHRB has promulgated no rule permitting a hair sample as an official 
sample. Without one, the LARC house rule is inconsistent with Rule 1859.5 

Finally, the house rule is inconsistent with the CHRB test procedures concerning notice, 
chain of custody, and a split if feasible. Respondents do not contend otherwise. 

The LARC house rule conflicts with the CHRB Rules and is invalid. 

4. The Acknowledgement of Conditions 
The CHRB recognizes the need for racing associations to enter into agreements with 

owners and trainers regarding the conditions of each race meeting. Rule 2040. The CHRB 
expressly permits a racing association, such as LARC to impose conditions for its race meeting as 
necessary, so long as they do not conflict with the CHRB's rules and regulations. Rule 1437. A 
racing association' s conditions are binding on all licensees, including owners, provided the 
licensees are given reasonable advance notice. Rule 1870. 

Based on these Rules, Respondents argue that Petitioner is bound by the terms of LARC's 
Acknowledgment of Conditions, including the no tolerance policy for clenbuterol, because 
Petitioner's trainer Loza signed it. CHRB Opp. at 11. 

While LARC is entitled to enter into agreements with owners and trainers, those 
agreements may not conflict with CHRB Rules: 

"No agreement between the [racing] association and the horseman shall include 
provisions that conflict with the Horse Racing Law, the rules of the [CHRB], or 
usurp the authority of the [CHRB] .... [including] provisions which may serve to 
exclude participation at the meeting by any individual holding a valid CHRB 
license." Rule 2045 (Pet. Reply RJN Ex. 1). 

As discussed above, the LARC house rule is invalid because there is a conflict between the 
LARC house rule and CHRB Rule 1866.1, 1844, and 1859. The Acknowledgement of Conditions 

5 The CHRB relies on its authority under Rule 1402 to enforce rules or conditions of breed 
registry organizations if not inconsistent with those of the Board, and notes that the AQHA has 
begun implementing hair testing to combat clenbuterol use. Blodgett Deel., iJiJ9-10. CHRB Opp. 
at 13. This argument suffers from the same defect - the CHRB may have the authority to approve 
hair testing as an official test, but has not done so. 
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cannot be used to avoid the invalidity, because Rule 2045 specifically proscribes agreements that 
conflict with CHRB rules. 

Petitioner did not contract away his ability to challenge the LARC house rule when Loza 
signed the Acknowledgement of Conditions. 

F. Conclusion 
The petition for writ of mandate is granted. A writ shall issue directing the CHRB to set 

aside its approval of the LARC house rule. Although Petitioner also seeks a writ against LARC 
to set aside its house rule, none can issue because LARC does not have a mandatory ministerial 
duty. However, Petitioner is entitled to declaratory and injunctive relief against both the CHRB 
and LARC against enforcement of the LARC house rule. 

Petitioner's counsel is ordered to prepare a proposed judgment and a writ, serve it on 
Respondents' counsel for approval as to form, wait 10 days after service for any objections, meet 
and confer ifthere are objections, and then submit the proposed judgment along with a declaration 
stating the existence/non-existence of any unresolved objections. An OSC re: judgment is set for 
April 21 , 2016 at 9:30 a.m. 
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