
STATE OF FLORIDA
DIVISION OF ADMINISTRATIVE HEARINGS

TERESA POMPAY,  
Case No. 

Petitioner,

v.

DEPARTMENT OF BUSINESS & 
PROFESSIONAL REGULATION, DIVISION
OF PARI-MUTUEL WAGERING,

Respondent.
____________________________________/

RULE CHALLENGE DIRECTED TO RULE 61D-6.006, F.A.C. (2016)

Pursuant to Fla.Stat. 120.56(3) Petitioner Teresa Pompay hereby files this Petition

seeking an administrative determination of the invalidity of Rule 61D-6.006, F.A.C. (2016)

on the grounds that the Rule is an invalid exercise of delegated legislative authority and,

in support thereof, states as follows:

1. Petitioner Teresa Pompay is a thoroughbred racehorse trainer holding a

professional occupational license issued by the State of Florida, Department of

Professional & Business Regulation, Division of Pari-Mutuel Wagering (hereinafter the

"Division").  

2. Petitioner is substantially affected by Rule 61D-6.006, F.A.C. (2016).

Specifically, the Division has filed administrative complaints against the Petitioner in

Division Case No. 2016-013443 and 2016-027449, alleging that Petitioner has twice

violated Florida Statute 550.2415(a) when post-race blood serum samples taken from

racehorses trained by her allegedly tested positive for overages of permitted medications

allowed in the horses bodies on race day. Specifically a post race serum sample from the
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horse known as R Bling Shines, who was trained by Petitioner and who raced at

Gulfstream Park on February 20, 2016, was allegedly found to contain an overage of

betamethasone and  a post race serum sample from the horse known as Run Saichi, who

was trained by Petitioner and who raced at Gulfstream Park on May 13, 2016 was allegedly

found to contain an overage of mepivicane. A copy of the Amended Administrative

Complaint filed by the Division against Petitioner is attached hereto as Exhibit “A” to this

Petition.

3.       Pursuant to Rule 61D-6.6006 F.A.C.(2016) Petitioner timely requested that

a split sample of the blood sample from R Bling Shines be sent to a second laboratory for

confirmation. The serum sample sent by the University of Florida Laboratory to the second

laboratory allegedly “confirmed” the overage of betamethasone.

4.       Pursuant to Rule 61D-6.6006 F.A.C.(2016) Petitioner timely requested that

a split sample of the blood sample from Run Saichi be sent to a second laboratory for

confirmation. The serum sample sent by the University of Florida Laboratory to the second

laboratory allegedly “confirmed” the overage of mepivicane.

5.        Assuming the Division proves that R Bling Shines raced with the medication

overage allegedly found in its body in the post race blood serum sample, the Division

seeks to punish the petitioner in accordance with the “Penalty Guidelines for Class I-V

Drug Violations in Horses” which it adopted effective January 10, 2016 as Rule 61D-6.011.

6.       Assuming the Division proves that Run Saichi raced with the medication

overage allegedly found in its body in the post race blood serum sample, the Division

seeks to punish the petitioner in accordance with the “Penalty Guidelines for Class I-V

Drug Violations in Horses” which it adopted effective January 10, 2016 as Rule 61D-6.011.



7. Petitioner contends that the Division’s adoption of Rule 61D-6.006

F.A.C.(2016) (hereinafter the “Division’s Split Sample Rule”) exceeded the authority

delegated by the legislature in Fla. Stat. 550.2415(5) (2015).

8. Fla.Stat. 550.2415(5)(2015) states as follows:

(5) The division shall implement a split-sample procedure for

testing animals under this section.

(a) The division shall notify the owner or trainer, the stewards, and
the appropriate horsemen’s association of all drug test results.  If a drug test
result is positive, and upon request by the affected trainer or owner of the
animal from which the sample was obtained, the division shall send the split
sample to an approved independent laboratory for analysis (emphasis
added). The division shall establish standards and rules for uniform
enforcement and shall maintain a list of at least five approved independent
laboratories for an owner or trainer to select from if a drug test result is
positive.

(b) If the division laboratory’s findings are not confirmed by the
independent laboratory, no further administrative or disciplinary action under
this section may be pursued.

(c) If the independent laboratory confirms the division laboratory’s
positive result, the division may commence administrative proceedings as
prescribed in this chapter and consistent with chapter 120. For purposes of
this subsection, the department shall in good faith attempt to obtain a
sufficient quantity of the test fluid to allow both a primary test and a
secondary test to be made. (emphasis added)

(d) For the testing of a racing greyhound, if there is an insufficient
quantity of the secondary (split) sample for confirmation of the division
laboratory’s positive result, the division may commence administrative
proceedings as prescribed in this chapter and consistent with chapter 120.

(e) For the testing of a racehorse, if there is an insufficient quantity
of the secondary (split) sample for confirmation of the division laboratory’s
positive result, the division may not take further action on the matter against
the owner or trainer, and any resulting license suspension must be
immediately lifted.(emphasis added)

(f) The division shall require its laboratory and the independent
laboratories to annually participate in an externally administered quality



assurance program designed to assess testing proficiency in the detection
and appropriate quantification of medications, drugs, and naturally occurring
substances that may be administered to racing animals. The administrator
of the quality assurance program shall report its results and findings to the
division and the Department of Agriculture and Consumer Services.

9. Pursuant to its rulemaking authority under Chapter 550 Florida Statutes and

despite the specifically delegated authority under Fla. Stat. 550.2415(5), the Division

adopted a rule that is not a “split-sample procedure” as required by the enabling statute.

 10. Instead, the Division adopted Rule 61D-6.006 as its split-sample procedure.

 As written, Rule 61D-6.006 states:

61D-6.006 Procedures Relating to Split Samples.

The following procedures shall be followed when requesting a portion
of an official sample for analysis at an independent laboratory:

(1) A trainer of record or owner of a racehorse or racing greyhound
who has received a report of positive result may request that a split sample
analysis be conducted on the corresponding portion of the specimen
analyzed by the primary racing laboratory under contract with the Division.
The trainer of record or owner may request that the split sample be sent to
an independent laboratory approved by the Division for split sample analysis.
The request must be made in writing or on Form DBPR PMW-3290, Split
Sample Request, effective December 2015 and adopted herein by reference,
w h i c h  c a n  b e  o b t a i n e d  a t
https:/ /www.f l rules.org/Gateway/reference.asp?No=Ref-06325,
www.myfloridalicense.com/dbpr/pmw, or by contacting the Department of
Business and Professional Regulation, 2601 Blair Stone Road, Tallahassee,
Florida 32399, and submitted by certified mail or hand delivery to the State
Steward, Division Hearing Officer, or the Division’s Office of the General
Counsel no later than ten (10) calendar days after receipt of the report of
positive result.(emphasis added)

(2) The party requesting the split sample shall select an
independent laboratory from a list of laboratories approved by the Division
to perform the split sample analysis. The party requesting a split sample
analysis shall bear all costs of the analysis.

(3) Failure to request a split sample with an approved independent
laboratory within ten (10) calendar days after receiving written notification of
the report of positive result from the primary racing laboratory shall constitute



a waiver of the right to a split sample. Failure to pay the independent
laboratory in full for split sample analysis within ten (10) days of receipt of the
request by the Division shall constitute a waiver of the right to a split sample.

(4) Upon receipt of the split sample request, the Division shall
notify the primary laboratory of the request, identifying only the number on
the sample container from which the split sample is to be taken, the
independent laboratory which has been selected, the volume requested by
the independent laboratory, and the primary laboratory’s internal tracking
number. The primary racing laboratory shall send the split sample to the
independent laboratory selected within ten (10) calendar days of receiving
the request.

(5) The request of a split sample shall operate as a stay of any
hearing before the stewards or judges until the analysis of the split sample
has been completed. Failure by the requestor to pay the independent
laboratory for a split sample test shall not operate as a stay of any hearing
before the stewards or judges.

11.      The Division’s Split Sample Rule is not a “split-sample procedure” as required

by Fla. Stat. 2415(5)(2016) as by definition, the term “split-sample” requires that the blood

and urine samples taken from a horse must be immediately split into two samples in the

presence of a witness; an “A” sample which goes to the primary laboratory for testing and

a “B” sample which is held separately so that it is available to be tested by an independent

laboratory in the event the “A” sample tests positive.

12. Under the Division’s Split Sample Rule, the blood and urine samples are not

split when they are taken. Instead the entire urine sample and the entire processed blood

serum sample are sent to the University of Florida laboratory for analysis. In the event a

positive is declared, a portion of the urine or serum sample already tested by the University

of Florida Laboratory is sent to a second laboratory to be tested. There is no true

“secondary (split) sample" as is required by Fla. Stat. 550.2415(5).

13.  The Division’s adoption of the Division’s Split Sample Rule as set forth in

Rule 61D-6.006 was an “invalid exercise of delegated legislative authority” within the



meaning of Fla. Stat. 120.52(8)(b) as the Division exceeded its grant of rulemaking

authority as set forth in Fla. Stat. 550.2415(5). 

14. In addition, the Division’s adoption of the Division’s Split Sample Rule, as set

forth in Rule 61D-6.0016, was an “invalid exercise of delegated legislative authority” within

the meaning of Fla. Stat. 120.52(8)© as the rule modifies and contravenes the express

directive of Fla. Stat. 550.2415(5).       

15. Likewise, The Division’s adoption of the Division’s Split Sample Rule as set

forth in Rule 61D-6.006 was an “invalid exercise of delegated legislative authority” within

the meaning of Fla. Stat. 120.52(8)(d) as the rule is vague, fails to establish adequate

standards for agency decisions, or vests unbridled discretion in the Division.

16. Furthermore, the Division’s adoption of the Division’s Split Sample Rule, as

set forth in Rule 61D-6.006, was an “invalid exercise of delegated legislative authority”

within the meaning of Fla. Stat. 120.52(8)(e) as the rule is arbitrary and capricious. 

17. The Division’s Split Sample Rule denies the Petitioner of her constitutionally

protected due process rights as the rule, as implemented, does not create a true “split

sample” for the Petitioner to have tested by an independent laboratory to contest the

findings of the Division’s primary laboratory.

18. Petitioner has retained the undersigned counsel to represent her in this Rule

Challenge and has agreed to pay a reasonable attorney’s fee for services rendered in this

proceeding.

WHEREFORE, Petitioner requests that pursuant to the requirements of Fla.Stat.

120.56(1) that the Division director assign an administrative law judge who shall conduct

a hearing on this Rule Challenge within thirty (30) days thereafter,  that the administrative

law judge declare that the challenged rule is invalid and that Petitioner be awarded her



reasonable attorney’s fees pursuant to Fla.Stat. 120.595(3).  

Dated this 13th day of December, 2016

BEILLY & STROHSAHL, P.A.
1144 S.E. 3  Avenuerd

Ft. Lauderdale, FL 33316
Telephone  (954) 763-7000
Facsimile    (954) 525-0404

        /s/ Bradford J. Beilly              
Bradford J. Beilly
Fla. Bar No. 310328
brad@beillylaw.com
John Strohsahl
john@beillylaw.com
Fla. Bar No. 0609021 
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